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DEC 1 g 2018 WN-15]

Memorandum

SUBSECT:  Review Summary of Poly Met Mining, Tnc., NovthMet Proposed NPDES Permit
(MMOGTI03)

From: Kevin M, Pierard, Chief ™ .
NPDES Programs Brandh

To: Fils

Permit Review Summary

MPCA provided EPA Region 5 with a pre-public notice draft pornmit for review on January 17,
2018". Regular meetings were held approximately every two weeks during FPA Region 5°s
review, and comments tdentified were shared verbally with MPCA during these meetings. FPA
Region 5 wdentified numerous substantive comments on the draft permit and prepared & comment
lettar to MPC A ? However, Region 5 senior management reached an agreement with MPCA fo

17he sctual public notice began on January 31, 2018 and endad on March 16, 2018,

S EPA Region 5 staff {NPDES and DRC) briefed senior management on March 9, 2018 to highlight the significance of

the comments identified during review of the draft permit and the importance of sharing the comments with

MPCA through a comment letter. During the brisfing, EPA Water Division recommended sending a comment leter

to MIPCA during the public comment period to document EPA Region 5's findings. 1t was noted during the briefing

that

s EPA provides comments on draftpermits during the public comment period as a part of our regular NPDES
program oversight 1o ensure that sitate penmils are consistent with the Clean Water Act (CWA) and its
o This practice reduces the need 1o issue objections on propossd permits because the state would have had

an opportunity to work with EPA to address.concerns before proposing the permit,

= EPA fias been involved in the project for deveral years, as a cooperating agency during the NEPA pracess,
which resulted o several project desigh changes to improve envirenimental protection. Atthe end of the RHERA
process, EPA agreed with the State’s proposal to address remaining surface water guality concerns during the
permitting process.

«  Tofollowup on the NEPA agreement and to implement our Joint Priority with the state, EPA has had blweekly
discussions with MPCA on various issues singe the permit application was submitted in July 2018, However,
CONCEnSs remakn,

Agindicated above EPA Region 5 identified several issues during review and provided the following general

characterization of tham as foliows:

1. The draft permit did not incede water guality hased effluent Hmits (WQORELSY or any other conditions thet are
as stringent as necessary to ensure compliance with the applicable water quality requirements of all affected
States as reguired by 40 TF.R. 122.4{d] and 4D C.F.R 123.44{cH9}.
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foreo sending written comments.® Following this agreement, EPA Region 5 held a conference
call with MPCA on April 5, 2018 during which the comment letter was read to the State. EPA
Region 5 held multiple meetings with MPCA following the April 5, 2018 conference call.
During these meetings MPCA provided updates on the status of permit issuance but did not
provide responses to comments received. These calls ceased in early summer, 2018. EPA Region
5 and MPCA had a face to face meeting on September 25-26, 2018 during which the concerns
outlined in our April 5, 2018 conference call were discussed in more detail.

The intent of the September 2018 meeting was to provide EPA an opportunity to meet with
MPCA and the company” to obtain additional information on the treatment systems and
operation. The second half of the meeting was for EPA to meet one-on-one with MPCA to
attempt to resolve the significant issues identified by EPA Region 5 on the draft permit. Two of
the more objectionable issues raised by EPA Region 5 were (1) the lack of water quality based
effluent limitations (WQBELSs) in the draft permit and (2) MPCA’s plan to issue general permit
coverage for construction stormwater discharges from peat dominated wetland systems which
may release significant amounts of mercury into downstream navigable waters.

Regarding the lack of WQBELs, the NPDES program believes based on information provided by
the company that there is a reasonable potential to cause or contribute to an excursion from state
numeric and narrative water quality standards. MPCA referred to a “qualitative” reasonable
potential analysis based largely on their confidence that the treatment system will perform as
expected. Given MPCAs refusal to include WQBELSs EPA Region 5 asked MPCA at the face to
face meeting to include additional “operating” limits in the permit for arsenic, cobalt, lead,
nickel, and mercury at an internal outfall, WS074. Following the meeting, after consideration of
EPA Region 5°s request and discussions between MPCA and the company, MPCA agreed to
include the additional “operating” limits.’ Unlike WQBELSs and TBELs, internal “operating”

2. The permit includes technology based effiuent limits {TBELs) that are up to a thousand times greater than
applicable water quality criteria.

3. The draft permit did not include all of the requirements of 40 C.F.R. 440, Subparts G, H and K that apply to this
proposed project, namely a restriction on discharge volume that is equivalent to the annual net precipitation
for the site.

4. The draft permit contained de facto permit modifications, upon submittals from the permittee, which would
be a violation of the public process associated with permit modifications under 40 C.F.R. 122.62, and create a
serious compliance and enforceability cancern as to the scope of what is covered by the permit per 40 C.F.R.
123.44(cH1), (5) and 40 C.F.R. 122.4{a).

5. Additional permit enforceability concerns, per 40 C.F.R. 123.44{c}(1) and; 40 C.F.R. 122 4{(a), include that the
permit:

a. Contains "operating limits" on an internal outfall that are not clearly enforceable by EPA ar MPCA
and, thus, would be ineffective at protecting water guality.

b. Functions as a shield from Clean Water Act enforcement for pollutants disclosed during the
application process per 33 U.S.C. 1342{k).

5 Email from Kurt Thiede (EPA Region 5 Chief of Staff) to Shannon Lotthammer (MPCA) dated March 16, 2018

which outlines the agreement between EPA and MPCA. Appendix A,

* polyMet representatives and their consultants from Barr Engineering were present on the first day of meetings

held on September 25, 2018.

5 inciusion of these “operating” limits are for all poliutants for which modelling and/or pilot testing determined to

be potentially present in waste streams at concentrations greater than water guality criteria before entering the
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himits may Jack a clear regulatory connection to controlling surface water discharges. The Region
3 review team was asked by Kurt Thiede to determine whether operating limits could be
federally enforceable provisions of the permit. The Office of Regional Counsel, in conjunction
with EPA’s Office of General Counsel, evaluated these “operating” limits and determined that
they are arguably federally enforceable as operation and maintenance requirements for the
facility s reverse osmosis/nanofiltration treatment system. 40 C.F.R. 122.41(e). We note that
federal enforceability of these operating limits is less certain and more complex than if these
limits were established as WQBELs.

In addition to these internal operating limits, MPCA also included at surface water discharge
point SD001, a 1.0 TUc whole eftluent toxicity (WET) limit, a WQBEL for pH, and a narrative
prohibition of violations of applicable state water quality standards.® The State also included a
suite of federal TBELs for the iron ore industry category. See 40 C.F.R. 122 44(a). EPA’s
internal analysis showed that the majority of the TBELs would not be sufficient to ensure that the
facility’s discharge did not exceed applicable state WQS. However, the State’s inclusion of the
narrative prohibition on violation of applicable state WQS arguably would function as the
controlling WQBEL at SD001 and would ensure that the surface water discharge would not
exceed applicable State WQS. See 40 C.F.R. 122.44(d).

While MPCA representatives agreed to consider modifying the draft permit to add operating
limits for additional parameters they refused to make any changes to address the expected
mercury loading anticipated from stormwater runoff from the removal of peat dominated
wetlands and plan to cover this discharge under the State’s construction stormwater general
permit. The construction stormwater general permit does not include provisions for addressing
specific water quality standards issues. As a result, the proposed permit (and associated
permitting scheme) appears to leave mercury from this aspect of the project wholly unregulated.
EPA Region 5 recommended that MPCA evaluate whether there is reasonable potential for
discharges covered under the construction stormwater general permit to cause or contribute to
excurstons from water quality standards and whether such discharges could be controlled as a
part of the State’s CWA Section 401 certification. There is nothing in the permitting record to
suggest that MPCA has performed this analysis. Theretore, construction stormwater general
permit coverage, which presupposes that a project will comply with WQS, likely would not be
sufficient to ensure discharges of construction stormwater from peat removal activities, which
have been shown to release mercury at other Minnesota industrial facilities, will comply with
downstream water quality standards in this case. MPCA suggested that the stormwater pollution
prevention plan for this activity would include detention basins and that the majority of storm
water from this activity would be collected and sent to the tailings basin and ultimately to the
WWTS. At this time, it does not appear that MPCA intends to include stormwater monitoring
requirements or effluent limits for mercury. EPA continues to recommend that the State issue an
individual construction stormwater permit for this project, but this concem is separate from the
PolyMet individual NPDES discharge permit before us.

wastewater treatment system. Note that these are in addition to the “operating” limits included in the draft
permit for sulfate, and copper.

® MPCA revised the narrative condition to the following: “The discharge of treated wastewater from the WWTS
must not violate state water quality standards. [Minn. Stat. § 115.03 subd. 1}.”

3
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Following the face to face meeting in September, MPCA provided a copy of the pre-proposed
permit to EPA Region 5 for a 45-day review on October 25, 2018. As noted above and described
in more detail below, MPCA addressed or partially addressed some comuments while completely
disregarding others. Based upon the changes made to provide additional protection at Qutfall
SD001 and the inclusion of additional operating limits which we believe are arguably federally
enforceable, EPA provided verbal confirmation to MPCA on December 3, 2018 that EPA would
not oppase MPCA’s public notice of the proposed permit. MPCA proposed the permit on
December 4, 2018. According to our memorandum of agreement with MPCA”, this is the version
of the NPDES permit 1t intends to 1ssue, and EPA has 15 days or until December 19, 2018 to
review the permit and determine whether to issue a general objection. The issues, MPCA’s stated
revisions (if any), and EPA’s response are explained in the attached table.

Next Steps

EPA Region 5 has 15 days, or until December 19, 2018 to definitively decide whether to file a
general objection to MPCA’s 1ssuance of the permit. A general objection states in a very general
way what the issues are and the bases for EPA’s objection. EPA would then have 90 days from
the date that the proposed permit was submitted to file a specific objection. A specific objection
would provide a detailed explanation of EPA’s basis for objection and describe how EPA would
resolve the objectionable items. EPA and MPCA could work out the issues with the proposed
permit during the 90 days and potentially avoid sending the specific objection.

The review team’s conclusion that there are legal arguments that can be made to support
enforcement of the proposed permit have been provided to. Water Division management and
Region 5 Chief of Staff Kurt Thiede.

Contacts

Mark Ackerman, NPDES, 312-353-4145, Ackerman.mark(@epa.gov; Barbara Wester, ORC,
312-353-8514, Wester barbara@epa.gov ; Candice Bauer, NPDES, 312-353-2106,
Bauer.candice@epa.gov; Kevin Pierard, NPDES, 312-886-4448, Pierard kevin@epa.gov.

7 hitps://www epa.gov/sites/production/files/2013-09/documents/mn-moa-npdes.pdf
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Appendix A

Email from Kurt Thiede
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jﬁam: Thigde, Kurt

Yent: Friday, kdarch 18, 2218 12:448 P
Toi Lotthammer, Sharmon (MPCA) <shannon
Ca Korbesk, Christopher <o
vE.govr Stapn, Cathy <5t

hristoph » melson, Leverett <nelson.ievars \ 1 Heist, tinda

s Pierard, Kevin <of
o

Subject; Podymet Drafl Permit Discusst

Shanson,
Thanke once again for working with us te finc @ solution to this matter. Here is our undorstanding of what EPA and BAPCA have agreed to.

Once MPCA completes their response to pubiic comments, it will develop a pre-proposed permil {PPP) and provide the PPP to £RA Region 5, Region 5 EPA will have
up o 45 days to review the PPP and MPCA's responses to public comments and provide written comrnants an the PPP to MPCA. This would oecur prior to

MPCA submitting 2 proposad parmit to ER4, which, according to the current MOA, would continue to give EPA 15 days 1o camment upon, generally abject to, or
make recommendations with respact 10 the groposed permit. in accordance with the curment WMOA and as specified i C¥WA Section 402{d){2 )8 and 20 CR.E.
123.44lb 2], EPA still may raise specific objections within the 50 day period from receipt of the “final® proposed parmit, but we sre hopeful our discussions and the
additional review will allow us 1o come to en agreement and avoid objections.

Agairy, it is our hope and intent to continue & dialog hetween MPCA staff and RS EPA WO stal¥ prior to receipt of the PPP and during EPA’S review of the PPP a5 we
work toward @ NPDES permit that both parties can support. 1 fect, 1 would fike o suggest sefting up & face-to-face maeting when appropriate to discuss the draft
permit and EPA absenvations, It is also owr intent to turn around our review and tomments on the PRP as soon as possible.

Beass let me know i you have any quastions,
Sinceraty,

Kurt A, Thiede

Chiet of Staff

.5, EPA, Region 5

Offige of the Regional Administrator
77 W lackson Blvd

Chicago, I 60604

Ernatt: thieds. burt fene poy

Office: {312} 886-6620

21



EPA-R5-2018-005870_0001803

Appendix B

Comments on Draft Permit Read Aloud to MPCA
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The text highlighted in blue indicates things Kevin Pierard read aloud to MPCA during a
copversation between EPA Region 5 and MPCA on April 5, 2018,

Comments and Recommendations to Ensure Consistency with the Clean Water Act

Water Quality Based Effluent Limitations

soia, or d.f'all
3USC. § 1342(123:):;

affected States, as féﬁ}mred of all state programs by CWA Secti

ion 402(b), 3
and 40 C.F R, §§ 122.4(d), 12244, and 123.44(c)(1). (8)-(9). E

We acknowledge MPCA’s consideration in the draft permit of the federal regulations at

40 C.F.R. Part 440 Subparts G, J, and K, including TBELs. See permit sections 6.10.44

MPCA should, therefore, consider in its analysis all the pollutants that were presented in
the application materiais as potentially present in the proposed discharge to determine
those WQBELSs that are needed in the permit. Further, if MPCA considers a particular
parameter to be the key to ensuring the facility will meet all applicable water quality
standards, e.g., copper at monitoring station WS074 (permit section 6.10.40) or sulfate at
monitoring station WS074 (permit section 6.10.31), the permit should include appropriate
WOQBELs at monitoring location SD001 to ensure that these internal operating limits
result in meeting applieable water quality standards at the point where the discharge is
sent 10 receiving waters (see also comment 6, below).
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Under the Addendum

{0 the EPA-MPCA National Pollutéﬁ%Dlééharge Elimination System (NPDES)
M andum of Agreement for the GLI (Great Lakes Initiati May 8, 2000

Beprojected Effluent Quality,” (PEQ) is described in 40 C.F.R. Part 132, Appendix F, Procedure 5 Paragraph B.2.

1 YEPA and MPCA agree that MPCA will use only alternative statistical procedures for deriving PEQ that meet the
criteria in 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2. EPA and MPCA further agree that EPA retains
the authority to review any specific statistical procedures Minnesota intends to use for deriving PEQs and to object
to permits that have been developed using statistical procedures that de not meet the reguirements of Paragraph
B.2. of Procedure 5.

5 4To ensure the WWTS is operating as designed and to remain consistent with the assumptions made in the FEIS,
the permit includes an internat performance monitoring point (Station WS074} where an Operating Limit of 10
mg/L suifate applies. The Operating Limit at WS074 is an enforceable permit limit but is netther a water quality
based permit iimit nor a technology based permit limit because there is no Reasonabie Potential.” (p. 35).

® See page 43 of “Final Pilot-testing Report” dated June 2013.

17 See page 31 of the “Final Pilot-testing Report” dated June 2013.
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7. EPA is concerned that the permit and supporting materials do not include sufficient
information to explain how downstream water will be protected consistent with CWA
Section 402(b)(5), 33 U.S.C. § 1342(b)(5), based upon the following considerations,
including: (1) downstream receiving waters exceed the applicable state and downstream
state human health and wildlife water quality standard for mercury, and (2) the pilot
study states that the effectiveness of the treatment system to remove mercury is unknown.
We note that a downstream tribe, that has “Treatment as a State” and federally approved
WQS, has notified EPA that the project is likely to contribute to exceedances of its
downstream WQS, including for mercury. MPCA should ensure that its permit will
ensure compliance with downstream state WQS.

We note that as this is a new discharger, the inclusion of WQBELSs for these
paramet s would be prudent and provide a basis for measuring the performance of the new
treatment techuology proposed by the applicant. We also note that in subsequent permit cycles,
after the facility has achieved full operation, such Himits could be modified or deleted if no
reasonable potential to exceed water quality standards is demonstrated.

Effluent Limitations Guideline Caleulation

V _~___3§:v Concerns
address the following concerns.
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that MPCA states will ensure
er (permit section 6.10.43).

he chronic water

Additionally, the internal “operating limit” for copper, at 9.3 micrograms per liter at
permit section 6.10.43, is equivalent to the water quality criterion for copper. However,
permit section 6.10.44 appears to authorize higher discharge concentration for copper,
based on the TBEL that appears to apply at outfall SDO01 (permit section 8.1.1). This
creates a conflict as to which limit is applicable and enforceable against the permittee.
MPCA should revise the permit to include a WQBEL for copper.

it and may complicate or preclude enforcement of permit requirements
under either permit, for example if legacy pollutants do not attenuate as predicted (permit
section 6.10.45).

because, as

n the fact sheet (p. 17), seep dlscharges ‘contributed to exceedances of perinit
effluent limitations established in the NPDES/SDS permit,” and (d) appropriate interim
authorization, limits, and requirements for tailings basin seeps uatil such a time as seeps
are fully contained and cease to reach surface waters.
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or another

mdl\ndual permit.

i perm;ts must
include monitoring requirements © to assure comphance with permit limitations,” which
include, among other thmgs “the mass (or other measurement Specﬁ;ed in the permut) of
each poll
outfall.

Decision Making Procedures

mav cause confusxon for regulators and public over what is covered by the
pemnt and therefore would not ensure comphiance with the CWA (see 40 C.F.R. § 122.4(a)).

recommends that Ak 1m1nale those permit provisions that
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OIS B -

lecommendations - - L
EPA recommends that MPCA consider and address the following comments to improve the
clarity and accuracy of the permit.

oa . MPCA should evaluate
whether effluent from the stabilization pond will cause or contribute to excursions from
: li dard
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We suggest mcludmg a locatmn for references such as these
thr oughoui the permlt to facilitate the reader’s ability to access the information.
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